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IN THE COURT OF APPEALS OF THE STATE OF UTAH
* * * * * * *

CHARTER THRIFT & LOAN,
Plaintiff and Appellee,
App. Ct. 900366-CA

vs,
HOWARD HINCKLEY,
Defendant and Appellant.

* * * * * * * * * * * * * *

Defendant and Appellant Howard Hinckley ("Hinckley"), by and
through his counsel of record, hereby submits this Brief.
STATEMENT OF JURISDICTION
The Court of Appeals has jurisdiction
pursuant

in this matter

to Section 78-2a-3(2)(d) Utah Code Ann. 1953, as

amended.
NATURE OF THE PROCEEDINGS
This is an appeal from the granting of Plaintiff-Appellee
Charter Thrift & Loan's ("Charter") Motion for Summary Judgment
and the entry of judgment against Hinckley.
STATEMENT OF ISSUES PRESENTED ON APPEAL
Was summary judgment properly granted under Rule 56 of the
Utah Rules of Civil Procedure when Hinckley

submitted an

affidavit in opposition to Charter's motion for summary judgment
which raised substantial issues of disputed fact?

The trial

court's decision is accorded no deference and the Court of
Appeals may review it for correctness.

DETERMINATIVE RULES
Rule 56 paragraphs (a), (c) and (e) of the Utah Rules of
Civil Procedure are determinative of the issues raised in this
appeal.

The applicable paragraphs of the Rule are set out in

full below:
Rule 56. Summary Judgment
(a) For Claimant. A party seeking to recover upon a claim,
counterclaim or cross-claim or to obtain a declaratory
judgment may, at any time after the expiration of 20 days
from the commencement of the action or after service of a
motion for summary judgment by the adverse party, move with
or without supporting affidavits for a summary judgment in
his favor upon all or any part thereof.
(c) Motion and proceedings thereon.
The motion shall be
served at least 10 days before the time fixed for the
hearing. The adverse party prior to the day of the hearing
may serve opposing affidavits. The judgment sought shall be
rendered forthwith if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as
to any material fact and that the moving party is entitled
to a judgment as a matter of law.
A summary judgment,
interlocutory in character, may be rendered on the issue of
liability alone although there is a genuine issue as to the
amount of damages.
(e) Form of affidavits; further testimony; defense
required. Supporting and opposing affidavits shall be made
on personal knowledge, shall set forth such facts as would
be admissible in evidence, and shall show affirmatively that
the affiant is competent to testify to the matters stated
therein. Sworn or certified copies of all papers or parts
thereof referred to in an affidavit shall be attached
thereto or served therewith.
The court may permit
affidavits to be supplemented or opposed by depositions,
answers to interrogatories, or further affidavits. When a
motion for summary judgment is made and supported as
provided in this rule, an adverse party may not rest upon
the mere allegations or denials of his pleading, but his
response, by affidavits or as otherwise provided in this
rule, must set forth specific facts showing that there is a
genuine issue for trial. If he does not so respond, summary
judgment, if appropriate, shall be entered against him.
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STATEMENT OF THE CASE
Charter filed suit against Hinckley on April 4, 1989 seeking
recovery from Hinckley pursuant to a Guaranty Agreement. (R. 112).

Charter filed a Motion for Summary Judgment on June 29,

1989. (R. 66-68).
An Affidavit under Rule 56(f) of the Utah Rules of Civil
Procedure was filed by Hinckley on July 13, 1989 and the
Affidavit of Hinckley was filed on August 15, 1989.
73-74).

(R. 69-70,

(Copies of these affidavits are in the Appendix.)

The trial

court granted

Charter's Motion for Summary

Judgment by Order dated June 14, 1990. (R. 84). (A copy of the
judgment is in the Appendix.)
Hinckley appeals from that Order.
STATEMENT OF THE FACTS
1.

On September 14, 1984, at the time Hinckley entered

into a guaranty agreement, for the obligations of May Blatter,
Inc.,

with Charter, the amount or terms and conditions of May

Blatter Inc.'s indebtedness were not disclosed to Hinckley.
(R.12, 73).
2.

May Blatter, Inc. failed to pay all payments due under

a lease agreement with Charter. (R. 2).
3.

Charter filed a complaint against Hinckley on April 4,

1989 alleging breach of the Guaranty Agreement. (R. 1-12).
SUMMARY OF ARGUMENT
Summary judgment is only proper where there is no genuine
issue as to any material fact.

Reasonable inferences drawn from
3

the evidence should be resolved in favor of the opposing party,
in this case, Howard Hinckley.
ARGUMENT
It is axiomatic that summary judgment is disfavored in the
law because the very essence of a trial, the opportunity to weigh
and evaluate evidence, is eliminated.
As this Court stated in Beehive Brick Co. v. Robinson Brick
Co., 780 P.2d 827, (Utah App. 1989):
Because disposition of a case on summary judgment denies the
benefit of a trial on the merits, any doubt concerning
questions of fact, including evidence and reasonable
inferences drawn from the evidence, should be resolved in
favor of the opposing party. . . . If we conclude that a
genuine issue of material fact exists, w€* must reverse the
trial court's determination and remand for further
proceedings.
Beehive Brick, at 831.
In the instant matter, the Hinckley submitted an affidavit
which presented evidence raising questions as to the validity of
the execution of the guaranty agreement.

This affidavit, along

with Hinckley's Answer averring "fraud in the inducement of the
guaranty agreement" establish a genuine issue of material fact
that should preclude summary judgment.
Addressing this issue in Holbrook Company v. Adams, 542 P.2d
191 (Utah 1975), Utah's Supreme Court stated:
[I]t only takes one sworn statement under oath to dispute
the averments on the other side of the controversy and
create an issue of fact. This is analogous to the elemental
rule that the fact trier may believe one witness as against
many, or many against one. (emphasis added)
Holbrook, at 193.
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In addition, it is not necessary that the party resisting a
motion for summary judgment actually prove his allegations, it is
only necessary that he show that there are material facts in
dispute.

Salt Lake City Corp. v. James Constructor, 761 P.2d 42

(Utah App. 1988).
The law relating to summary judgment is clear.

When this

matter is reviewed in the light most favorable to Hinckley, the
material issue of fact regarding the validity of the guaranty
agreement should preclude the granting of summary judgment.

The

trial court's grant of summary judgment should be reversed.
CONCLUSION
Defendant-Appellant Howard Hinckley respectfully requests
this court to reverse the decision of the trial court and remand
the matter for further proceedings.
DATED this /fflaay of October, 1990.
Respectfully submitted,
WALSTAD & BABCOCK
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CERTIFICATE OF MAILING
I hereby certify that four (4) copies of the foregoing Brief
of Appellant wetfe mailed to Mark S. Swan and Mark E. Medcalf of
Richer, Swan & (?verholt, 311 South State Street, Suite 350, Salt
Lake City, Utan 84111, postage prepaid, on this
October, 1990.
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day of

JUL
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Mark S. Swan, #3873
RICHER, SWAN & OVERHOLT
A Professional Corporation
311 South State Street
Suite 350
Salt Lake City, Utah 84111
Telephone: (801) 539-8632
Attorneys for Plaintiff
Charter Thrift & Loan
IN THE THIRD CIRCUIT COURT FOR SALT LAKE COUNTY
SALT LAKE DEPARTMENT, STATE OF UTAH
AFFIDAVIT OF MARY AMIDAN
IN SUPPORT OF PLAINTIFF'S
MOTION FOR SUMMARY JUDGMENT

CHARTER THRIFT & LOAN,
Plaintiff,
V.

HOWARD HINCKLEY,
Civil No. 890680098
Defendant.

Judge Eleanor S. Van Sciver

STATE OF UTAH

)

COUNTY

)

ss«
OF SALT LAKE

I, Mary Amidan, after having been duly sworn, depose and say
as follows:
1.
which

I am the operations manager for Charter Thrift & Loan,

is being

liquidated

by and through

its court appointed

receiver\liquidator, Grant Thorton, a partnership.
2.

I am personally familiar with the business records of

Charter Thrift & Loan as they relate to the lease obligations of
May Blatter, Inc., and the Guaranty obligations of defendant Howard
Hinckley.

3.

On or about September

13, 1984, May

Blatter, Inc.,

entered into a commercial lease agreement with Charter Thrift &
Loan (hereinafter "Lease Agreement") in favor of Charter Thrift &
Loan wherein May Blatter, Inc. agreed to pay 60 equal monthly
installments of $646.76 per month, beginning September 20, 1984 and
continuing on the 20th day of each month thereafter.

A copy of the

Lease Agreement is attached hereto as Exhibit "A" and incorporated
herein by this reference.
4.
signed

On or about September 14, 1984, defendant Howard Hinckley
a

guaranty

unconditionally

agreement

guaranteed

in

the

which

full,

he

absolutely

faithful,

and

and

prompt

performance of payments and discharge of all indebtedness of May
Blatter, Inc., in favor of Charter Thrift & Loan, together with all
interest, attorneyfs fees and costs, pursuant to the terms of the
aforementioned

Lease Agreement.

A

copy

of said

guaranty

is

attached hereto as Exhibit "B" and incorporated herein by this
reference.
5.

Attached as Exhibit "Clf is a computer print-out which is

a record of entries made of payments received, credits recorded,
and charges for the Lease Agreement of May Blatter, Inc.

This

summary is a recapitulation of the records that were kept as part
of the regular business activities of Charter Thrift & Loan.
6.

As can be seen from the attached payment history, the

last payment received on this account was received on November 4,

ch671662.mss
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1988.

There is now past due and owing on this account the sum of
on the Lease Agreement.

Charter Thrift & Loan is

further entitled to 18% interest per Annum from June £%/KJ-

, 1989

until such time as balance due is paid in full.
7.

Pursuant to the terms of the Guaranty executed by

defendant Howard Hinckley, defendant Hinckley is responsible for
alpL sums owed to Charter Thrift & Loan by May Blatter,

Inc.,

including legal expenses and all costs of collection in addition
to the principal sum and interest due and owing under the lease
agreement.
8.

Charter Thrift & Loan has been required to retain the

services of Mark S. Swan of the law firm of Richer, Swan &
Overholt, in order to collect the sums due it by defendant
Hinckley.
ft

DATED t h i s ^,21-

l %3$s&

"

day of June, 1989.

>-<•' t * • ••

'..

;

Mary \An#dan

Subscribed•anoLs^orn .to before me t h i s

:g

day of June, 1989.

My Commission Expires:
/*±

- (j-

/ 7

NOTARY PUBLIC
Residing in Salt Lake County

ch671662.mss
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CERTIFICATE OP SERVICE
I hereby certify that on the o -*- day of -JLintf; 1989, I caused
a true cind correct copy of the foregoing to be served upon the
following parties by placing the same in the United States Mails,
postage prepaid, addressed as follows:

Steven D. Crawley
Walstad & Babcockf P.C.
254 West 400 South
2nd Floor
Salt Lake City, Utah 84101

EXHIBIT "A"

<gaT)CHArcrER
^SSSBsV
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LEASE AGREEMENT
NO.

210476
InwAltttmtntmadflMf

13th

«u y «f

September

, to 8 4

between CHARTER THRIFT ANO LOAN (."Lessor"), with a

place of business located at 1JJ Wast 900 South, Bountiful, Utah M0I0 and

273 West 5 0

rv^********-*********

Ma^LJUatleiLJlLC.

South

°

**"*""'.

uta h B 4 0

,

'° h

,

1. Leaee Agreement. Lessor hereby leases to Lessee, and Lessee hereby rents from Lessor all the machinery, equipment and other personal
property ("Equipment") described In Equipment Lease Schedules which are or may from time to time hereafter be executed by Lessor and Lessee and
attached htrtioor Incorporated herein by reference ("Schedules"), upon the terms and conditions set forth in this Lease, as supplemented by the terms
and conditions set forth in the appropriate Schedule identifying such Items of Equipment All of the terms and conditions of this Lease shall govern the
rights and obligations of Lessor and Lessee except u specifically modified in writing Whenever reference is made herein to "this Lease ' it shall be
deemed to include each of the various Schedules identifying ail items of Equipment, and all other documents now or hereafter executed by Lessor and
Lessee and which specifically state that they are incorporated herein by reference.
I. Term. The obligations under this Lease shall commence upon the written acceptance thereof by Lessor and shall end upon full performance
and observance of each and every term, condition and covenant set forth in this Lease, each Schedule thereto and any extensions thereof The rental
term of the Equipment listed In each Schedule shall commence on the date that the first reniai pavmrnt is due and shall terminate on the last day of the
term stated In such Schedule. Lessor, at Its option, may terminate any Schedule as to which the Equipment listed therein has not been delivered to
Lessee prior to the outside delivery data specified In such Schedule.
J. Rental Payments. The rent for the Equipment described In each Schedule shall be the amount stated tit such Schedule and shall be due
and payable on the dates set forth therein. Such rent shall be payable at the office of lessor or its assigns (or at such other place as Lessor may from time
to time designate In writing). The receipt of any check or other Item on account of any rental payment will not be considered as payment thereof until
such check or other item is honored when presented for payment.
4. Dallvery and Inatailatloa. Lessee will select the type, quantity, and supplier of each item of Equipment designated in the appropriate
Schedule and in reliance thereon such Equipment will then be ordered by Lessor from such supplier or I essor will accept an assignment of any existing
purchase order therefor. Lessor Shall have no liability for any delivery or failure b> the supplier to fill the purUmse order or meet the conditions
thereof. Lessee, at Its expense, will pay all transportation, packing, taxes, duties, installation, testing and other charges in connection with the delivery.
installation and use of the Equipment. In the event that the cost of any Item of rqutpment described in a particular schedule is higher or lower than the
price set forth in Lessor's purchase order therefor, then the monthly rental shall be changed accordingly to fully reflect any such adjustment.
$. Warranties. LESSOR, NOT BEING THE MANUFACTURER Of* THE EQUIPMENT NOR THE MANUFACTURERS AGENT.
MAKES NO EXPRESS OR IMPLIED WARRANTY OF ANY KIND V\HATSOI.V| R WITH RCSPl ( r TO Till" F.QUIPMENT, INCLUDING
BUT NOT LIMITED TO: THE MERCHANTABILITY OF THE LQUIl'MENT OR ITS FIT NESS TOR ANY PARI ICUl AR PURPOSE. 1 HE
DESIGN OR CONDITION OF THE EQUIPMENT: THE QUALITY OR CAPACITY OF THE EQUIPMENT. THE WORKMANSHIP IN THE
EQUIPMENT; COMPLIANCE OF THE EQUIPMENT WITH THE REQUJRI MLNfS OF AN> LAW, RULF, .SPECIFICATION OR CONTRACT PERTAININO THERETO; PATENT INFRINGEMENT; OR LA I EN X DEFECTS Lessee will be subrogated to Lessor's claims, if any.
against the manufacturer or supplier of the Equipment for breach of any warranty or representation and, upon written request from Lessee. Lessor
shall take all reasonable action requested by Lessee to enforce any such warranty express or implied, issued on or applicable to any of the Equipment,
which is enforceable by Lessor In Its own name: provided, however, that (it) Lessee is not in default under thii Leme and (b) Lessor shall not be
obligated to retort to litigation to enforce any such warranty unlets lessee shall pay all expenses in connection therewith Notwithstanding the
foregoing, Lessee's obligations to pay the rentals or otherwise under this I ea<e shall he and are absolute and unconditional All.proceeds of any such
warranty recovery fron»>^c manufacturer or supplier of the Equipment shall first be used to repair the affected Equipment
t . Title to and Location of Equipment. Title to each item of Equipment Icmcd hereunder shall remain with the Lcuot at all times and the
Lessee shall have no right, title or Interest therein except as expressly set forth in this Leate Lessee, at us expense, will protect and defend Lessor's title
to the Equipment and will keep the Equipment free and clear from any and all claims, hens encumbrances and legal processes of Lessee's creditors and
other persons. Lessor assumes no liability and makes no representation as to the treatment by Lessee of this Lease, the Equipment or the rents) payments for financial statement or tax purposes.
All Items of Equipment shall at all timet be and remain personal property notwithstanding that any such equipment may now or hereafter be affixed to realty. The Equipment shall be delivered to the location specified in the Schedule with respect thereto and shall not thereafter be removed from
such location without written consent of Lessor. The Lessor shall be ptrmmtti to display notice of its ownership of the Equipment by affixing to each
Item of Equipment an identifying standi or plate Of any other Indicia of ownership and Lessee will not alter, deface, cover or remove such ownership
identification.
7. Use of Equipment. Inspection and Reports. Lessee may possess and use the Equipment in accordance w ith this Lease, provided that any
such use is In conformity with all applicable laws, any insurance policies and any warranties of the manufacturer w nh respect to the Equipment at the
iremlses of the Lessee or wherever the Equipment may be located Lessee shall promptly notify Lessor of all details arising out of any change in
ocatios) of the Equipment, any alleged encumbrances thereon or any accident allegedly resulting from the use or operation thereof.

I

•« Fwrthar Assurances. Lessee shall execute and deliver to Lessor, upon Lessor's request, such instruments and assurances as Lessor deems
necessary for the confirmation or perfection of this Lease and Lessor's rights hereunder. In furtherance thereof, Lessor may file or record this Lease or
a financing statement with respect thereto so as lo give notice to any interested parties
f. Mast of Loss. All risk Of loss, damage, theft or destruction to each item of rqutpment shall he borne b> the Lessee No such loss, damage,
theft or destruction of the Equipment, In whole or In part, shall impair the obligations of I essee under this I eate all of whuh shall continue in full force and affect; and Lessee, at Lessor's option, shall either (a) place the affected Fquipment m good repair, condition and working order or (b) replace
the same with like Equipment in good repair, condition and working order or (c) pay the I essor an amount equal to all unpaid rent due and to become
due under this Lease with respect to the affected Equipment, less the net amount of the recovery, if any, actually received by Lessor from Insurance or
otherwise for such loss, damage, theft or destruction. After compliance with the foregoing to Lessor's satisfaction, and provided Leuee is not In
tfcrauit under inll Lease, Lessee Shall be subrogated to Lessor's rights with respect to any insurance policies or claims for reimbursement by others with
respect to such loss, damage, theft or destruction.
10. Maintenance and Repairs. Lessee shall, at Its expense, maintain each item of Equipment, and all additions, attachments and accessories,
witn respect thereto. In good mechanical condition and running order, but thill not be responsible for normal wear and tear or depreciation resulting
from the authorized use thereof. Without the prior written consent of Lessor, Lessee shall make no repair, alteration or attachment with respect to any
u?! * S u , D m , n * ""V** wterferes with the normal and satisfactory operation or maintenance thereof, or creates a safety harard, or which might
LVH i l L . C r e !i'°S 0 f , i « * * » » £ • « material-man's lien with respect thereto All additions, attachments, accessories and repairs at any lime made
or placed upon the Equipment shall become part of the Equipment and shall be the property or Lessor.

NOTICE
LESSEE AGREES T H A T T H 1 PROVISIONS O N T H E REVERSE SIDE HEREOF CONSTITUTE A PART OF THIS AGREEMENT.
N O N ^ N ^

°

F

A N

E X E C U T E D

*

N D

™

E

CO

»'Y °

F

™ »

" A *

AND T H A T J T IS,

IN WITNESS WHEREOF, the Lessor and Lessee have each caused this Lease to be duly executed.

LESSEE

May Blatter Inc.

(Must be signed by authorised corporate officer, pawner or
proprietor)
LESSOR

Acceotadihia, 13th ^^.

Septemoer

l0

84

M

Bountiful t

Utah

Title

rTerma and Condition* continued on rrvtrs* $ldt Htrtofl

n
I n s u r a n c e Lessee will, at Itj
expense. Insure the Equipment i t all times against r ^ z a r d s requested by Lessor including bui not
limited t o f i r e , theft and extended covef . ^rflturance. and such policies shall be payable to Lessor • " s u r e s t may appear. Such policies of insurance
Il5llb%?ea"^
f o r m / a m o u n t and insurer, and shall prov.de for at u - * ten (10) days written notice of canceNation to
Lessor. Lessee shall furnish certificates, policies or endorsement! to Lessor as proof of such insurance. Lessor may act as attorney for Lessee in
making, adjusting or settling any claims under any Insurance policies insuring the Equipment. Lessee assigns to Lessor all of its right, title and interest
to any Insurance policies Insuring the Equipment. Including all rights to receive the proceeds of insurance not in excess of the unpaid obligations under
this Lease, and directs any insurer to pay all such proceeds directly to Lessor and authorizes Lessor to endorse Lessee's name on any draft lor such
Lessee will, at Us expense, carry public liability insurance with respect to the Equipment and the use thereof. In such amounts and with such insureri as are reasonably satisfactory to Lessor, and such insurance policies shall also nnme Lessor as an insured thereunder The proceeds of any public
liability or property damage Insurance shall be payable first to I essor to the extent of its liability, if any. and the balance to Lessee. The proceeds of any
fire, theft and extended coverage Insurance with respect to the Equipment shall be payable solely to Lessor and shall be applied by Lessor toward the
payment of Lessee's obligations hereunder and any balance of the proceeds shall be the property of Lessor, provided that at Lessor's option such
proceeds may be used for the repair or replacement of the affected Equipment.
U # T a s t e . Lessee will keep the Equipment free and clear of all levies, liens and encumbrances and. as additional rent during the term of this
Lease, "shall pay all assessments, license fees, taxes (Including sales, use. excise, personal property, ad valorem, stamp, documentary and other taxes)
and all other governmental charges, fees, fines or penalties whatsoever, whether payable by Lessor or Lessee, on or relating to the Equipment or the use.
registration, rental, shipment, transportation, delivery, ownership or operation thereof, and on or relating to this Lease and any Schedules executed in
connection herewith, and Lessee shall file all returns required therefor and furnish copies thereof to Lessor at its request; provided, however, that the
foregoing shall not Include any federal or state Income or franchise taxes of Lessor.
I J , L e s s o r ' ! P e r f o r m a n e t o f L e s t c e ' e O b l i g a t i o n s . If Lessee shall fail to duly and promptly perform any of its obllsattons under this Lea<e
with respect to the Equipment, Lessor may (at Its option) perform any act or make any payment which Lessor deems necessary for the maintenance and
preservation of the Equipment and Lessor's title thereto, Including payments for satisfaction of liens, repairs, taxes, levies and insurance, and all sums
so paid or Incurred by Lessor, together with interest as provided herein, and any reasonable legal fees incurred by Lessor In connection therewith, shall
be additional rent under this Lease and payable by Lessee to Lessor on demand. The performance of any act or payment by Lessor as aforesaid shall
not be deemed a waiver or release of any obligation or default on the part of Lessee. All payments made by Lessor hereunder shall bear interest from
the date of payment by Lessor, and both before and after judgement, at the greater of four percent ( 4 * 0 above Lessor's current prime interest rate as of
the date o f such payment, or eighteen percent ( I I V » ) per annum; provided that no rate of interest hereunder shall exceed the maximum interest rate, if
any, allowed by law.
14. L a t a C h a r f t a . Should Lessee fail to duly pay any part of any rental payment or other sum to be paid to Lessor under this Lease within five
(5) days after the due date thereof, Lessee shall pay a reasonable late charge of five percent (5V») of the payment past due. The late charge described
herein shall be assessed and paid for each month or portion thereof in which each such payment remains delinquent.
15, I n d e m n i f i c a t i o n , Lessee assumes liability for, and hereby agrees to Indemnify, protect and keep harmless Lessor, its agents, employees, of*
fleers, directors, successors and assigns, from and against, any and all liabilities, obligations, tosses, damages, injuries, claims, demands, penalties, actions, costs and expenses, Including reasonable iitorney's fees, or whatsoever kind and nature, arising out of the use, condition (including, but not
limited t o , latent and other defects and whether or not discoverable by Lessee or Lessor), operation, ownership, selection, delivery, leasing or return of
any item o f Equipment, regardless of where, how and by whom operated, or any failure on the part of Lessee to per form or comply with any conditions
of this Lease. The Indemnities and assumptions of liabilities and obligations herein provided for shall continue in full force and effect notwithstanding
the expiration or other termination of this Lease. Lessee is an Independent contractor and nothing contained in this Lease shall authorise Lessee or any
other person to operate any item of Equipment so as to Incur or impose any liability or obligation for or on behalf of Lessor.
I I . N o O f f s e t . This Lease If a net lease and all rental payments shall be paid by Lessee irrespective of any setoff, counterclaim, recoupment.
defense oe other right which Lessee may have against the supplier of the equipment or any other part.
I ? . A d v a n c e R e n t a l s a n d S e c u r i t y . Any advance rentals paid by Lessee to Lessor shall be applied to rentsl payments coming due under this
Lease In the Inverse order of maturity. Lessee's obligations under this Lease are secured by any of its property with respect to which Lessor may be
granted a security Interest In any other agreement or document.
I I . A s s i g n m e n t b y Leasee. Without Lessor's prior written consent. Lessee may not, by operation of law or otherwise, (a) assign, transfer,
pledge, hypothecate or otherwise dispose of this Lease or any interest therein or (b) sublet or lend the Equipment or permit tame to be used by anyone
other than Lessee or Lessee's employees.
I t . A s s i g n m e n t b y Laeeor. For the purpose of providing funds for financing the purchase of the Equipment, or for any other purpose, Lessee
agrees (a) that Lessor may assign, sell or encumber all or any other part of this Lease, the Equipment and the rental payments hereunder and (b) In the
event of any such assignment of rental payments hereunder and written notice thereof to Lessee, to unconditionally pay directly to any such assignee all
rentals and other sums due or to become due under this Lease. T H E R I G H T S O F A N Y S U C H A S S I G N E E S H A L L N O T BE S U B J E C T T O A N Y
D E F E N S E , C O U N T E R C L A I M O R S E T - O F F W H I C H LESSEE M A Y H A V E A G A I N S T T H E LESSOR. Notwithstanding the foregoing, any such
assignment (a) shall be subject to Lessee's right to possets and use the Equipment so long as Lessee Is not In default under this Lease and (b) shall not
release any of Lessor's obligations hereunder or any claim which Lessee has against Lessor.
20. R e t u r n o f EqurguTtenf. U p o n payment In full of all rental payments for any item of Equipment described In any Schedule. Lessee will at Its
expense deliver such Items en equipment to Lessor's premises set forth above or any place or places within a radius of 100 miles of Lessor's premises,
designated by Lessor in writing, for such disposition as Lessor may determine. In the event of default by Lessee under this Lease, Lessee will return all
Equipment to Lessor In the same manner. A l l Equipment so delivered by Lessee to Lessor wilt be In the tame condition at when delivered to Letsor,
reasonable wear and tear resulting f r o m authorized use thereof alone excepted.
2 1 . E v e n t s o f D e f a u l t . Lessee shall be in default under this Lease upon the happening of any of (he following events 6* conditions ("Events of
Default"):
(a) Default by Lessee In payment o f any Installment of rent or any other Indebtedness or obligation now or hereafter owed by Lessee to Lessor under this Lease or otherwise and the continuance of such default for five (3) consecutive days: or
(b) Default In the performance of any obligation, covenant or liability contained in this Lease or any other agreement or document with Lessor,
and the continuance of such default for ten (10) consecutive dayt after written notice thereof by Lessor to Lessee; or
(c) A n y warranty, representation or statement made or furnished to Lettor by or on behalf of Lessee proves to have been fade In any material
respect when made or furnished; or
(d) L o t s , theft, damage, destruction, or the attempted sale or encumbrance by Lessee of any of the Equipment, or the making of any levy, seizure
or attachment thereof or thereon; of
(e) Dissolution, termination of existence, discontinuance of its business, Insolvency, business failure, or appointment of a receiver of any part of
the property of, or assignment for the benefit of creditors by Lessee or the commencement of any proceedings under any bankruptcy, reorganization or
arrangement laws by oe against Lessee.
22. f U m a d l a e Of L a e e o r . U p o n the occurence of any Event of Default and at any time thereafter (subject to any applicable grace provisions)
Lessor may without any further notice exercise one or more of the following remedies, as Lessor in its sole discretion shall elect: (a) declare all unpaid
rentals under this Lease to be Immediately due and payable; (b) terminate this Lease as to any or alt items of Equipment; (c) take possession of the
Equipment wherever found, and for this purpose enter upon any premises off Lessee
I
and remove the equipment, without any liability for suit, action or
other proceedings by the Lessee; (d) cause Lessee at its expense to promptly/ rreturn the Equipment to Lessor and in the condition set forth above; (e)
use, hold, tell, lease or otherwise dispose
of the Equipment
or any item
.
.,-..
... i there
thereof on the picniises of Lessee or any other location without affecting the
obligations of Lessee as provided In this Lease; (f) sell or lease Equipment or any p a n thereof, at public auction or by private sale or lease at such
time or times and upon such terms as Lessor may determine, free and clear of any rights of Lessee and, if notice thereof is required by law. any notice in
writing of any such sale or lease by Lessor to Lessee not less than ten (10) dayt prior to the date thereof thall constitute reasonable notice thereof to
Lessee; (g) proceed by appropriate action either by law or In equity to enforce performance by Lessee of the applicable covenants of this Lease or to
recover damages for the breach thereof; fh) exercise any and all rights accruing to a lessor under any applicable law upon a default by a lessee. In addition, Lessor shall be entitled to recover immediately as liquidated damages, and not as a penalty, a sum equal to the aggregate of the following: (a) all
unpaid rentals or other sums which are due and payable for any items of Equipment up to the date of redelivery to or tcpo««e«slon by Lessor; (b) any
expenses paid or Incurred by Lessor in connection with the repostetsion, holding, repair and tubtequent tale, leate or other disposition of the Equipment, Including attorney's fees and legal expenses; (c) all unpaid rentals due and to become due under this Lease for any item of Equipment which
Lessee fails to return to Lessor as provided above or converts or destroys, or which Lessor is unable to repossess; and (d) an amount equal to the difference between ( I ) all unpaid rentals for any Item of Equipment returned or repossessed by Lettor from the date thereof to the end of the respective
rental period therefor and (2) the present fair market rentals value of each such item or items of Equipment for such unexpired rental period (the
"Unexpired Rental V a l u e " ) , provided, however, that the Unexpired Rental Value of each item of Equipment shall be deemed to be an amount equal to
the proceeds of any sale thereof by Lessor or lease thereof by Letsor for a period substantially similar to the unexpired rental period therefor. Should
Lessor, however, estimate Us actual damages to exceed the foregoing, Lessor may, at its option, recover its actual damages in lieu of or in addition
thereto. Lessor thall not be obligated to sell, lease or otherwise dispose of any item of repossessed Equipment hereunder if it would impair the sale,
lease or other disposition of similar equipment in the ordinary course of Lessor's business or which was previously repottessed by Lessor from any party. Nunc of the remedies under (hit Lease are Intended to be exclusive, but each shall be cumulative and in addition to any other remedy referred to
herein or otherwise available to Lessor In law or in equity. Any repotsettion or subsequent tale or tease by Letsor of any Item of Equipment shall not
bar an action for a deficiency as herein provided, and the bringing of an action or the entry of judgment against the Lessee shall not bar the Lessor's
right to repossess any or all items of Equipment. LESSEE W A I V E S A N Y A N D A L L R I G H T S T O N O T I C E A N D T O A J U D I C I A L H E A R I N G
W I T H R E S P E C T T O T H E R E P O S S E S S I O N O F T H E E Q U I P M E N T BY LESSOR I N T H E E V E N T O F A D E F A U L T H E R E U N D E R BY LESSEE.
23. S e v e r a b i l i t y . Any provision of this Lease which Is prohibited or unenforceable in any jurisdiction shall, at to tuch jurisdiction, be Ineffective to the extent of such prohibition and unenforceable without invalidating the remaining provisions hereof. T o the extent permitted by applicable
law, Lessee hereby waives any provision of law which prohibits or renders unenforceable any provisions hereof In any respect.
24. N o t l c a a . A l l notices, reports, and other documents provided for herein shall be deemed to have been given or made when mailed, pottage
prepaid, or delivered to a telegraph or cable company, addretted to Letsor or Lessee at their respective addrcttes set forth above or such other addresses as either of the parties hereto may designate in writing to the other from time to time for tuch purpote.
25. A m e n d m e n t s a n d W a l v a r e . This Instrument, all documents specifically stating that they are incorporated by reference herein, and the
Schedules executed by Letsor and Lessee constitute the entire agreement between Lessor and lessee with respect to the Equipment and the subject matter of this Lease. N o term or provision of this Lease may be changed, waived, amended or terminated except by a written agreement signed by both
Lessor and Lessee, except that Lessor may Insert the serial number of any item of Equipment on the appropriate Schedule after delivery thereof. N o express or Implied waiver by Lessor of any Event of Default hereunder shall in any way be. or be construed to be. a waiver of any future or tubtequent
Event of Default whether similar In kind or otherwise.
*
2 1 . C o n s t r u c t i o n . This lease shall In all respects be governed by and construed in accordance with the taws of the State of Utah and any claim or
dispute respecting this Lease shall be adjudicated solely in the courts or Salt Lake County, U t a h , and each parly irrevocably and unconditionally submits itself to the jurisdiction of such courts. The titles of the sections of this Lease are for convenience only and shall not define or limit any of the terms
or provisions hereof. T i m e is of the essence of this Lease in each and all of its provisions.
. .

CHARTER
THRIFT ANDlCr\N V
MS WEST 900 SOUTH BOUNTIFUL UTAH 04010

LEASE SCHEDULE
LEASE AGREEMENT NO.
LEASE SCHEDULE NO. _

?1047fi

01

BETWEEN Charter Thrift and Loan
AND
May R l a t t o r Try

("LESSOR")
_("LESSEE")

September 13

DATED

10

1. DESCRIPTION OF EQUIPMENT
Quantity
Item

&

Manufacturer, Serial and Model No.

Personalty as morefully described in the attached Schedule A of one
page which by reference to, is made a part hereof.
2. The above equipment is to be located and delivered to Lessee's premises at

Bountiful,
3. RENTAL TERM:

Utah 84010

60

not^^xiaa

273 West 500 South

Oecember 31

.19. 84

. months.

4. AGGREGATE RENTAL FOR RENTAL TERM: J
38.80S .60
in installments of $
646.76
*per month, commencing
September 20 , 19 84 . and on the
20th day of each and every
consecutive month thereafter during the Rental Term ("including S 33.17 u s c tax and/or $__0___ insurance.)
5. AMOUNT OF FIRST AftjftfrflSX MONTH'S RENT PAID IN ADVANCE: S

646.76

>

6. This Schedule and its terms and conditions are hereby incorporated by reference in the above Equipment Lease
Agreement.
7. Other Conditions:

LESSEE

SEAL

May Blatter Inc.

ATTEST OR WITNESS,

y

^L

Otherwise Witness)

I
Partner or (Proprietor)
LESSOR

Accepted this _ _ 1 8 £ b day of.

Spptpmhpr

19 M

CHARTER THRIFT AND LOAN COMPANY. I N C

it

LF

..AGREEMENT #

210476

CHARTER
THKW-T AND liVNN

V

355 WEST 500 SOUTH. BOUNTIFUL UTAH 64010

SCHEDULE A
Quantity

Item

Manufacturer*

S e r i a l & Model Number

2

JVC A-X400 Sterio Amplifiers

2

JVC Cassette Oecks

4

Fraizar Mark IV Speakers

2

Equipment Stands

1

Telephone System Tie EK308 with 3 Stations

1

Telephone System Tie EK308 with 5 Stations

21
2
12

Music System tsed Stations
Communication Control Centers
25 Watt Amplifiers with Crysial Controlled Tuners
Installation Wire and Hardware

42

Ceiling Speakers and Baffels Soundolier 0 51-S

10

Step Attenuator Volume Controls Doundoiier AT-10

1

CHARTER THRIFT & LOAN

Aiphone Innercom with Power Supply

Lesae*:

Hay Blatter Inc.
j^.

Date

lea #2,W76

CHARTER
THWFT/JNJDIDV4

*

V

33S WEST SOO SOUTH. aOUNTlHJL. UTAH S4010

ACCEPTANCE NOTICE

Gentlemen:

All of the ltea(s) referred to belov were received by us on the belov
date and vere and are In good order and condition and acceptable to us
as delivered or installed. The undersigned accepts the lte«(s) as
satisfactory in all respects for the purpose of the lease dated
September 13
, 19
84
by and betveen
May Blatter Inc.
as Lessee, and Charter Thrift and Loan as Lessor.
Quantity

Equipment

Serial Number

2

JVC A-X400 Stereo Amplifiers

2

JVC Cassette Decks

4

Fraizer Mark IV Speakers

2

Equipment Stands

1

Telephone System Tie EK308 with 3 Stations

1

Telephone System Tie EK308 with 5 Stations

21
2

Music System Bed Stations
Communication Control Centers

12

25 Watt Amplifiers with Crystal Controlled Tuners

42

Ceiling Speakers and Baffels Soundolier D 51-8

10

Step Attenuator Volume Controls Soundolier AT-10

1

Aiphone Inntercom with Power Supply

Lessee :

May Blatter Inc.

D.t.:

f-/</-fii-

EXHIBIT "B"

§v)CHAKTER
Hft/

THRIFT AND l£>\\ V

335 W€ST 500 SOUTH. BOUNTIFUL UTAH 64010

GUARANTY
Th^uti^^yn^tw^hyf^u^tt

Charter T h r i f t and Loan

to k ^ or to finai** transactions of:

May Blatter Inc.
273 West 500 SouthBountiful t Utah 84010

(hereinafter called "Obligor") in such dollar amounts is Obligor may desire and Charter Thrift and Loan may grant
from tune to time, whether to Obligor alone or to Obligor and others, and in consideration of so leasing to or financing
transactions of Obligor, the undersigned hereby absolutely and unconditionally guarantees prompt payment of all rents
and/or installments when due and at all times thereafter of any and all existing and future indebtedness and liability of
every kind, nature and character (including all renewals, extensions and modifications thereof) from Obligor to Charter
Thrift and Loan howsoever and whensoever created, or arising, or evidenced, or acquired; and the undersigned
waives notice of the acceptance of this guaranty and any and all indebtedness and liability. The undersigned hereby
waives presentment, notice, protest, demand or action on delinquency in respect of any such indebtedness and liability.
This guaranty is made and shall continue as to any and all such indebtedness and liability of the Obligor to Charter Thrift
and Loan incurred or arising prior to receipt by Charter Thrift and Loan of written notice of the termination hereof from
the undersigned, without regard to the validity or effectiveness of any and all thereof; and any and all collateral, security,
and guarantees, if any, may be sold, released, surrendered, exchanged, settled, compromised, waived, subordinated or
modified, from time to time, with or without consideration, on such terms or conditions as may be acceptable to Charter
Thrift and Loan without in any manner affecting or impairing the liability of the undersigned. It is agreed that the
liability of the undersigned hereunder is several and is independent of any other guarantees at the time in effect with
respect to all or any pan of the Obligor's indebtedness to Charter Thrift and Loan, and that the undersigned's liability
hereunder may be enforced regardless of the existence of any such other guarantees. This guaranty shall bind the heirs,
personal representatives, successors and assigns of the undersigned and shall inure to Charter Thrift and Loan its successors and assigns. The undersigned funhcr agrees to pay all costs and expenses, including reasonable attorney's fees for
legal expenses, which are incurred by Charter Thrift and Loan in enforcing the lease or financing transaction of this
guaranty.

Howard Hinckley

°Z2P™. I <^

w;*W<& x ^V <£?~X&t<t*cirSi

j/L,

Date

STATE OF
COUNTY OF
On this
day of
- 19
- before me
personally appeared
known to me to be the persons) whose namc(s)
is (are) subscribed to the within instrument, and that he (she, they) executed the same.
IN WITNESS WHEREOF, I have hereunto let my hand and affixed my official seal the day and year in this
certificate first above written.

Notary Public
Residing at
My Commission expires:

EXHIBIT "C"

.- I H T E B B S T - B E A R I N G
Due:08/ll/86
Ten:60
Pajoff:8/10/91
A.P.E.
Sectfritj:LBASE
0.0000 1
Date
-i—d—y8 11 86
10 20 86
11 18 86
12 23 86
1 18 87
2 23 87
3 20 87
4 28 87
5 27 87
6 26 87
7 21 87
8 25 87
11 23 87
12 23 87
1 21 88
2 24 88
6 23 88
6 23 88
7 22 88
9 23 88
10 24 88
li 4 88

Payient Days

-0200.00
200.00
200.00
300.00
300.00
300.00
300.00
400.00
400.00
300.00
300.00
300.00
300.00
300.00
300.00
11697.12
300.00
300.00
600.00
200.00
300.00

-070
29
35
26
36
25
39
29
30
25
35
90
30
29
34
120
0
29
63
31
11

LOAN-Borrower: HINCKLEY BLAT
Acct i: CHARTER
23,123.69
Principal:
Payment:
300.00

Interest Accrued
Incoie Interest

Principal
Seduction

-0-

-00.00

0.00

0.00
0.00
0 00
0 00
0 00
0 00
0 00
0 00
0 00
0 00
0 00
0 00
0 00
0 CO
0A 00
CO
0 00
0 00
0 00
0 00

0 .00
0 .00
0 00
0 .00
0 00
0 00
0 00
0 00
0 00
0 00
0 00
0 00
0. 00
0 00
0. 00
0 00
0. 00
c 00
0. 00
0 00

200.00
200.00
200.00
300.00
300.00
300.00
300.00
400.00
400.00
300.00
300.00
300.00
300.00
300.00
300.00
11,657.12
300.00
300.00
600.30
300.00
300.00

Regaining
Balance
$23,123.69
22,923.69
22,723.69
22,523.69
22,223.69
21,923.69
21,623.69
21,323.69
20,923.69
20,523.69
20,223.69
19,923.69
19,623.69
19 1 3LO .69

19,023.69
13,723.69
7,026.57
6,726.57
6,426.57
5.326.57
5,526.57
5.226.57

1
2
3
4

Steven D. Crawley (0750)
WALSTAD & BABCOCK, P.C.
Attorneys for Defendant
254 West 400 South, Second Floor
Salt Lake City, Utah 84101
Telephone: 531-7000

CIRCUIT COURT, STATE OF UTAH
SALT LAKE COUNTY, SALT LAKE DEPARTMENT

5
6
7

CHARTER THRIFT & LOAN,

8
9
10

AFFIDAVIT OF
HOWARD HINCKLEY

Plaintiff,
vs.
HOWARD HINCKLEY,

11

Civil No. 893003500CV
Judge Van Sciver

Defendant.

12
13
14

STATE OF UTAH

)
:ss
COUNTY OF SALT LAKE )

15
16

I, Howard Hinckley, being first duly sworn, depose and
say:

17

1.

18

action;

19

2.

That I am the Defendant in the above entitled

That at the time I executed the guaranty that is

20

the subject matter of this action the amount of May Blatter

21

Inc.'s indebtedness to Plaintiff was not disclosed to me by

22

any agent of Plaintiff;

23
24

3.

That at the time I executed the guaranty that is

the subject matter of this action the terms and conditions

25
26
27
28
WALSTAD & B A B C O C K ATTORNEYS & C O U N S E L O R S AT L A W

1

of May Blatter Inc.'s indebtedness to Plaintiff were not

2

disclosed to me by any agent of Plaintiff.

3

DATED this /^"day of

/-fa

C,

. 1989.

4
5
«6ward Hinckl
L n c k l ^

y

6
SUBSCRIBED AND SWORN to before me this
7
8
9

uM(/t:

My
'Commission *
Expires 6/13/92 C

My conftiGMUH).^|0{CX€
10

k2SCI

/?"day of

\Lt /?. dj^yu'fJr

Notary Public residing
in Salt Lake County

Suite 200
"ity

11
JOF

12
CERTIFICATE OF SERVICE
13
I hereby certify that on the

/^Taay of /.hj/Mj^A

,

14
1989, I mailed a copy of the foregoing AFFIDAVIT OF HOWARD
15
HINCKLEY postage prepaid, to the following:
16
17
18

Mark S. Swan
RICHER, SWAN & OVERHOLT
311 South State Street
Suite 350
Salt Lake City, Utah 84111

19
20

/W/? / odtwfMA*

21
22
23
24
25
26

10.aff2.509

27
28
WALSTAD & B A B C O C K ATTORNEYS & C O U N S E L O R S AT LAW

Mark S. Swan - 3873
Mark E- Medcalf - 5404
RICHER, SWAN & OVERHOLT, P.C.
A Professional Corporation
311 South State Street
Suite 350
Salt Lake City, Utah 84111
Telephone: (801) 539-8632
Attorneys for Plaintiff
Charter Thrift & Loan

IN THE THIRD CIRCUIT COURT IN AND FOR SALT LAKE COUNTY
SALT LAKE DEPARTMENT, STATE OF UTAH
CHARTER THRIFT & LOAN,
Plaintiff,
v.

:
:
:

ORDER AND JUDGMENT

:

HOWARD HINCKLEY,
Defendant.

:
:
:
:

Civil No.

893003500

Judge Maurice D. Jones

Plaintiff's Motion for Summary Judgment having been submitted
to the Court pursuant to Rule 4-501(8), Utah Rules of Judicial
Administration, and Plaintiff and Defendant being represented by
counsel and the Honorable Judge Maurice D. Jones, one of the Judges
of the above-entitled Court, having reviewed Plaintiff's Motion for
Summary Judgment and having entered a decision thereon, and the
Court being fully advised in the premises, and upon motion of Mark
S, Swan of Richer, Swan & Overholt, P.C, Attorneys for Plaintiff:

IT IS HEREBY ORDERED AS FOLLOWS:
1. Plaintifffs Motion for Summary Judgment is hereby granted*
2. Plaintiff is awarded Judgment as against Defendant Howard
Hinckley in the amount of $5,226.57 plus interest at the rate of
18% per annum from June 22, 1989, until paid in full.
3.

Plaintiff

is further awarded a Judgment as against

Defendant in the sum of $595.25, representing costs and attorney's
fees incurred herein plus interest thereon at the contract rate of
18% per annum from the date of Judgment, until paid in full.
4.

It is further ordered that this Judgment

shall be

augmented in the amount of reasonable costs and attorney's fees
expended in collecting said Judgment by execution or otherwise as
shall be established by affidavit.
Judgment Debtor's name, last known address:
Howard Hinckley
679 South 700 East
Salt Lake City, Utah
DATED this

f^r

84102
day of June, 1990.
BY THE COURT:

_J£
Honorable Judge Jones
Circuit Court Judge

CERTIFICATE OF SERVICE
I hereby certify that on the

day of June, 1990, I caused

a true and correct copy of the foregoing to be served upon the
following by placing the same in the United States mails, postage
prepaid and addressed as follows:
Stephen D. Crawley
254 West 400 South
Second Floor
Salt Lake City, Utah

84101

^^rfTfa.AartuSBLal/vP

Ch670157.c90

